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I. INTRODUCTION
Eager shoppers commonly circulate through the bustling market streets
of Hanoi to find competitive prices on everything from bowls of fresh pho
to bamboo flower baskets to recently released CDs. A popular store on
Trang Tien Street openly advertises discount prices on its extensive library
of bootleg CDs and computer software.' Customers can purchase music
CDs like Frank Sinatra's Greatest Hits for just $1 or Microsoft Windows
2000 Professional for only $2.85, about 99% off of the suggested U.S.
retail price of $219.2
Shops like this one, which thrive by selling inventories of pirated
media, seemingly litter the country's markets without containment by the
Vietnamese Government.' Although Vietnam's intellectual property laws
prohibit the unauthorized reproduction and sale of copyrighted works, the
Government's failure to enforce these laws encourages further
proliferation of illegally copied goods. 4 "Piracy is still like a spreading
plague that we have been unable to restrain," admitted Chief Inspector for
Vietnam's Ministry of Culture and Information, the agency assigned to
safeguard intellectual property.5 The Government exerts so little control
over the plague that the store on Trang Tien Street is one of the largest

1. Mark McDonald, Landmark US.-Viet Pact Calls for Open Markets, Copyright
Protection,SAN JOSE MERCURY NEws, July 14, 2000, at I A.
2. INT'L INTELL. PROP. ALLIANCE, 2001 SPECIAL 301 REPORT, Feb. 16, 2001, at 506
[hereinafter 2001 SPECIAL 301 REPORT]; McDonald, supra note 1.
3. See Piracy CausesHefty Losses, VIETNAM NEWS, No. 343 1, Mar. 7,2001, available at
http://vietnamnews.vnagency.com.vn/2001-03/07/Economy.htm#Piracy%/2causes/20hefty%2
losses; see alsoJonathan Birchall, US. Tries to Close Last Asian Refuge of CD Pirates,FIN. TIMES
(London), Jan. 6, 1999, at 6 (discussing the slogan of Hanoi CD shop "Wow" that boasts "We offer
whatever you want;" the store shelves an exhaustive catalog of bootleg music CDs, all for under
two dollars).
4. Michael Mathes, Few Genuine Products Make Vietnam an Up-and-Coming Pirate
Economy, DEUTSCHE PRESSE-AGENTUR, Feb. 2, 2001, at International News Section; see also
PiracyCausesHefty Losses, supra note 3 (reporting that one week after software manufacturer Lac
Viet Software Co. Ltd. released their dictionary program Lac Viet Mtd 300, pirated copies appeared
on the market); Vietnam Floodedwith PiratedVideos of Titanic, AGENCE FRANCE PRESS, Mar. 5,
1998, at International News Section (stating that bootleg copies of the American film "Titanic"
circulated throughout Vietnam and Asia months before its official release on video); VIETNAM
NEWS, Oct. 11, 1999, at 2, reprintedin VIETNAM FLASH, Oct. 2000, available at http://www.
stoessel.ch/vietnamflash/index.htmi (last visited Aug. 12, 2002) (stating that current laws severely
limit the enforcement ability of local police).
5. Mathes, supra note 4.
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piracy shops in Vietnam and happens to conduct its brisk business right
next door to the Ministry of Trade building.6
In Vietnam, enforcement of intellectual property laws remains
primarily theoretical although the Vietnamese Government has enacted
legislation to provide copyright protection.7 In 1995, the Vietnam National
Assembly adopted Chapter I, Part 6 of the Vietnam Civil Code (Civil
Code), the current copyright law of Vietnam.! However, in practice, the
Civil Code provides only nominal protection to copyright holders as its
loopholes are large enough to allow pirates to sail past any weak attempts
of enforcement. 9 Consequently, the Vietnamese market now consists of
nearly 100% pirated materials, 0 the highest copyright violation rate of any
country worldwide." The rampant piracy costs the technology,
entertainment, and media industries millions of dollars annually. 2

6. 2001 SPEcIAL 301 REPORT, supra note 2; McDonald, supranote 1.
7. See 2001 SPECIAL 301 REPORT, supra note 2, at 505 (stating that "Vietnam's market for
every kind of copyrighted material is almost entirely pirate. While there are indications that
Vietnam's Government is no longer itself as closely linked to pirate activity as in the past, it
remains unable to mount any consistent or effective enforcement effort against piracy."); Pham &
Associates, Copyrightin Vietnam, available athttp://www.pham.com/vn/copyright.htm (last visited
Mar. 1, 2001).
8. Pham & Associates, supra note 7. On July 1, 1996, the Civil Code took effect and
replaced all previous copyright laws, including the 1986 Government Decree No. 142/HDBT,
which established the country's copyright system. Id. See also Pham Nghiem Xuan Bac & Dang
The Duc, Vietnam Trade Agreement and Its Impact on IntellectualProperty System in Vietnam,
INT'L BRIEFING, Aug. 25, 2000.
9. See Bac & Duc, supra note 8; Internet/eCommerce Opportunitiesin Southeast Asia,
MARKET REP., Dec. 30, 1999, at 77 [hereinafter Internet/eCommerce Opportunities].
10. The IIPA reported that from 1995-2000, several media industries lost millions to the
pirate market. 2001 SPECIAL 301 REPORT, supra note 7, at 505-08. Piracy levels in the motion
picture industry remained at I00/o, and cost the industry approximately $7 million in 2000 alone;
the sound recordings and musical compositions industry suffered piracy levels between 97-98%;
and the business software applications industry reported estimated piracy levels at 97-99% and a
loss of $13.5 million in 2000 alone. Id. at 505. The piracy level in entertainment software is
similarly high, in the range of 96-99% from 1995-1999 with an average loss of $19.5 million per
year. Id. The book industry also experienced piracy at a loss of $7-8 million per year from 19952000. Id.
11. See id; Vietnam and Switzerland Sign Intellectual Property Rights Accord, AGENCE
FRANCE PRESSE, July 8, 1999, at International News Section; see alsoDavid Lazarus, TradeDebate
Echoes Business, Consumer Concerns, S.F. CHRON., Nov. 25, 1999, at A l (reporting that China's
95% software piracy rate is topped only by Vietnam's 98%); Ainon Mohd, New Crackdown on
PiracyRings with Advent of OpticalDisc Act, NEw STRAITS TIMES (Malaysia), Oct. 2, 2000, at 6
(reporting that Malaysia's 85% software and audio and visual materials piracy rate is surpassed by
Vietnam's 100% piracy rate).
12. Id
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Domestically, it acts to discourage both Vietnamese and foreign financiers
from investing in the country's economic market. 3 The resulting lack of
investment capital creates a closed market, which ultimately counters the14
country's economic reform goal of extensive participation in global trade
and accession to the World Trade Organization (WTO) 5
The beginnings of the current economic reform goal can be traced back
to Vietnam's occupation of Cambodia during the late 1970s and early
1980s. 6 The Vietnamese Communist Party (VNCP) enacted a
disappointing series of agricultural programs that led to low crop yields
and famine.' 7 To rescue the country from the economic disaster, the VNCP
experimented with free market ideas, such as the semiprivatization of
farms.' The success of the experimental approaches led the Government
to accept some Western views of economic management and incorporate

13. See Nguyen Hong, Black CD Agencies Must Face the Music, VIETNAM INVESTMENT
REV., July 19, 1999, available at 1999 WL 16539662 (reporting that in a letter addressed to the
National Assembly, director of Saigon Audio, Le Van On, explained the status of domestic
companies in their losing battle against copyright violators, "Domestic producers have struggled
to survive in a market dominated by many fakes. It is no exaggeration to say we are on the edge of
bankruptcy" and that "[l]ocal producers are in danger of stopping production ... "); Sirivish
Toomgum & Kwanchai Rungfapaisarn, Prosand Cons ofSoftware Patents,NATION (Thail.), July
25, 2000 (stating that foreign software companies are hesitant to invest in Vietnam due to the over
90% piracy rate and instead take their business to Thailand); Vietnam: Film & Video Industry (1),
INDUSTRY SECTOR ANALYSIS, Nov. 18, 1998, at Business Section (stating that, "Vietnam, for all
practical commercial purposes, is a closed market to the U.S. film, video and recording industry"
due to the lack of copyright protection); Vietnam Urgedto Take-Action Against Software Pirates,
ASIA PULSE, Oct. 29, 1999, at Nationwide Financial News Section.
14. See Vietnam: Drugs and PharmaceuticalsMarket, INDUSTRY SECTOR ANALYSIS, Apr.
19, 1999, at Business Section. Open economic markets demonstrate higher levels of success than
state-controlled, closed economies. WORLD BANK, ANNUAL REPORT 2000: RESPONDING TO A
CHANGING WORLD, available at http://www.worldbank.org/htmllextpb/annrep/respond.htm (last
visited Mar. 1, 2001). Vietnam is attempting to open its market by focusing its economic reform
on heavy foreign investment and trade. Id. The plan requires the GDP to sustain 9-10% growth
between 1996-2000, which calculates into (U.S.) $42 billion of domestic and foreign investment.
Id. Half of this investment must come from foreign sources. Id.
15. See Ngo Hong Hanh, Paving the Long Winding Road to WTO Accession, VIETNAM
INVESTMENT REV., Feb. 19,2001 (outlining the plan of accession of Vietnam to the World Trade
Organization).
16. Edward Tran, Doi Moi in Vietnam: A Smaller Tiger's Growth Spurt Comes to an End,
COLUM. E. ASIA REV., Fall 1997, availableat http://www.columbia.edu/cu/ccba/cear/ (last visited
Mar. 1, 2001).
17. Id. The Government adopted and applied the policy of collectivization of agriculture to
the farming regions of south Vietnam. Id. In the 1980s, the program's failure to produce sufficient
harvests resulted in the near starvation of the Vietnamese. Id.
18. Id.
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these techniques into programs designed to bolster the economy. " In 1986,
after years of planning, the Vietnamese Government revealed "Doi Moi"
(translated to "reconstruction"), its formal economic development strategy
calculated to revive the country's struggling economy. 20 Generally, the
plan focuses on restructuring the law, administrative agencies, business,
domestic and foreign investment, and foreign trade, while creating a statemanaged market economy "with socialist characteristics." '2' Additionally,
the plan relies heavily on foreign investment to resurrect the market.2
During the initial years after the implementation of Doi Moi,
investments from enthusiastic foreign corporations steadily drove the
economy upward. 23 Foreign investment increased over the years from a
level of virtually zero in the late 1980s to over $33 billion in the mid1990s (about the time that President Clinton lifted the trade embargo in
1994).24 The country's economy experienced an average growth of 8-9%
from 1990-1997.25 However, by 1997 the promising figures plummeted as
foreign investors withdrew from Vietnam's market due in part to the
overwhelming economic effects ofthe weak copyright system.26 Domestic
companies also suffered losses caused by piracy and were forced to
abandon their endeavors. 27 As a result, many foreign and domestic
investors refused to support Doi Moi without effective legal protections for
their copyrighted works.28
19. Id The success of semiprivatization of farms in north Vietnam led the VNCP to adopt
a free-market based economic agenda. Id
20. Id.
21. Vietnam International Consulting, Vietnam:FranchisingMarket,pt. 3 INDUSTRYSECTOR
ANALYSIS, July 27, 1999.

22. Id.Than Nguyen Luu, Note, To Slay a PaperTiger: Closingthe Loopholes in Vietnam's
New CopyrightLaws, 47 HASTINGS L.J. 821, 824 (1996); Vietnam: Drugs and Pharmaceuticals,
supra note 14.

23. Vietnam Film & Video Industry (1), supra note 13; Vietnam International Consulting,
supra note 21.
24. See Seth Mydans, Clinton to Try to Juggle PastHorrorsand Future Hopes on Vietnam
Visit, N.Y. TIMES, Nov. 16, 2000, at A18; Vietnam International Consulting, supra note 21.
25. Vietnam: DrugsandPharmaceuticals,supranote 14; Vietnam International Consulting,
supra note 21.
26. See Luu, supra note 22, at 824.
27. See Software CompaniesMust ConfrontChallengesofPiracy,GlobalMarkets, VIETNAM
NEwS, Jan. 3,2000, availableat http://www.vnn.vn/english/news/infotech/3- I-1 .html (last visited
Mar. 1,2001) (noting that because the current copyright registration process was so lengthy, pirates
were able to steal and sell copies of a Vietnamese software company's program while the company
waited for the registration to issue).
28. See id.; see also Andrew Hindes, DistributorTricor Shouts Good Morning Vietnam,

DAILY VARIETY, Apr. 21, 1999, at 5 (discussing Hollywood's refusal to promote films in Vietnam);
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Copyright piracy also adversely affects Vietnam's second economic
and international trade goal of joining the WTO.29 In January 1995,
Vietnam submitted its application for WTO membership to the General
Council, despite its less than healthy economy and weak intellectual
property protection record.3" However, before the WTO grants full
membership, the country must adopt WTO-defined standards of trade,
investment, and intellectual property. 3 Regarding intellectual property, the
WTO requires that applicant countries guarantee international intellectual
property rights (IPR) as defined in the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS).32 While drafting
Vietnam's current intellectual property laws, legislators were largely
influenced by the desire to comply with TRIPS requirements.33 The
Government enacted progressive legislation, including amendments and
implementing decrees, which granted broader IPRs. 34 However, despite

Ian Stewart, Valenti Is in Vietnam to Fight Government's Video Piracy,BUFF. NEWS, Dec. 7, 1997,
at 14B (explaining that president of the U.S. Motion Picture Association Jack Valenti "hoped one
day to participate in joint venture projects to help this country [Vietnam] develop a film and theater
industry . . . 'but we cannot until there is a move in the market place towards confirmable
legitimacy."').
29. See Hanh, supra note 15.
30. USTR, 1995 Annual Report, Annex I,WTO Accession Application and Status (as of Mar.
1, 1996), available at http://www.ustr.gov/html/1996_tpaaccession-html (last visited Mar. 1,
2001); see also Vietnam: Drugs and Pharmaceuticals,supra note 14; Vietnam International
Consulting, supra note 21.
31. See Dang The Duc, OverhauloflntellectualPropertySystem in Vietnam, MONDAQ Bus.
BRIEFING, May 12, 2000, at Legislation & Regulation Section. Vietnam must conform all of its
intellectual property rights laws to TRIPS, including patent, trademark, and copyright laws. Id.
32. Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994,
Marrakesh Agreement Establishing the World Trade Organization, Annex IC, LEGAL
INSTRUMENTS - RESULTS OF THE URUGUAY ROUND vol. 31, 33 I.L.M. 1197 (1994) [hereinafter
TRIPS Agreement]. To meet TRIPS requirements, Vietnamese copyright law must be amended to
add protection for "computer programs and data files, term of protection for performers, rights to
fixation, reproduction of fixations and rebroadcasting of broadcasts, rental ofphonograms, the right
to communication to the public of performance ofdramatic, dramatico-musical and musical works"
and also "specific regulations to provide civil, administrative and criminal procedures and remedies
for IPR enforcement." Duc, supra note 31.
33. Duc, supra note 3 1. With the goal of TRIPS compliance in mind, drafters of the Civil
Code strengthened some intellectual property provisions including: extending the duration of patent
protection from fifteen to twenty years, establishing non-use as a basis for trademark cancellation,
and regulating the copyright registration system. Id.
34. Id.
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these efforts the legislation failed to close existing loopholes, and pirates
continued along a profitable route ofcounterfeited goods.35 In fact, in 2000
Vietnam lost approximately $50 million to copyright piracy.36
The continuing high levels of copyright piracy impede Vietnam from
fully capitalizing on the existing international trend that marks intellectual
property as an influential commodity on the world market 37 and from
completely actualizing the goals announced under Doi Moi.3" However,
multiple nations (including the United States) and the technology industry
express optimism that Vietnam will incrementally satisfy Doi Moi.39 The
economic results of various legislative amendments, including policies
specifically enacted to strengthen the foreign investment environment,
support their optimistic outlook, and report a positive growth of the gross
domestic product (GDP) in 2000.40 The positive economic showing is
further strengthened by an increase of twenty-six percent in foreign direct
investment (FDI) in 2000.41 The influx of foreign investor confidences can
be attributed to the Vietnam Ministry of Trade and Industry's actions of
legislating a new enterprise law, opening a stock market, and completing
trade agreement talks with the United States.42 These affirmative measures
demonstrate Vietnam's commitment to entering the global market on
competitive footing.43
However, for Vietnam to post similar economic gains in the future and
to ensure that the country will become an accepted international trading
partner under the WTO, it must also adopt affirmative policies to
extinguish the high levels of copyright piracy and establish a system of
comprehensive and effective copyright enforcement." Without effectively

35. See 2001 SPECIAL 301 REPORT, supra note 7, at 505.
36. See id. (indicating that in 1996-1998 losses due to piracy averaged $49.4 million per
year).
37. Radio Reviews Vietnam-US. Copyright Agreement, BBC SUMMARY OF WORLD
BROADCASTS, Jan. 17, 1998. See also Naranart Phuangkanok, Asia Lags inTech-Driven Growth:
Study, NATION (Thail.), Sept. 13, 2000 (reviewing the results of the World Economic Forum's
"Global Competitiveness Report 2000" that technology has assumed a primary role in the growth
of the global economy).
38. Vietnam International Consulting, supra note 21.
39. Id.
40. Pham Nghiem Xuan Bac, Vietnam: Changes ofthe Foreign Investment Law inVietnam,
MONDAQ Bus. BRIEFING, Mar. 19, 2001.

41.
42.
at 17.
43.
44.

Id.
Chuang Peck Ming, Investors Returning to Vietnam, Bus. TIMES (Sing.), Mar. 16,2001,
See Bac, supra note 40.
See Luu, supra note 22, at 825.
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filling in the gaps of current copyright laws, Vietnam cannot realize
accession to the WTO, nor its objectives under Doi Moi, and the country
will simply lose its competitiveness to other developing countries. 45
This Note examines three approaches that Vietnam may implement to
successfully bring its copyright laws into conformity with international
intellectual property standards. Part I introduces international copyright
standards as defined by the Berne Convention for the Protection of
Literary and Artistic Works (Berne Convention) and under TRIPS.
Part II reviews the independent, unilateral legislative measures enacted
by Vietnam to establish copyright protection, including the Decree on
Copyright Protection, the Ordinance on Copyrights, and the Vietnam Civil
Code. The section will also illustrate the weaknesses of the laws and
suggest measures to facilitate compliance with copyright laws.
Part III introduces the option of establishing joint agreements between
Vietnam and other nations which would have the effect of bringing
Vietnam within international IPR standards. Specifically, provisions ofthe
recently enacted Vietnam-U.S. Copyright Agreement and the pending
Bilateral Trade Agreement will be examined.
Finally, Part IV suggests that Vietnam model its intellectual property
laws after Asian countries that have effective systems of copyright
enforcement. This section will briefly examine Malaysian legislation and
suggest the feasibility of Vietnam enacting and enforcing similar
legislation.
II. OVERVIEW OF INTERNATIONAL STANDARDS FOR
COPYRIGHT PROTECTION

A. The Berne Convention
The Berne Convention is a multilateral treaty that has been
instrumental in establishing internationally recognized foundations of

45. IntellectualProperty in the TRIPS Era,3 EcoN. PERsP., No. 3 (May 1998), availableat
http://usinfo.state.gov/journals/ites/0598/ijee/ejtoc.htm (last visited Sept. 25, 2002). Although
developing nations without effective IP laws encourage the transfer of recent technologies from
foreign inventors, foreign inventors often instead offer older technologies for which no IP
protection is any longer available. Id. Using this strategy, inventors are able to trade with foreign
nations without fear of being unable to recoup investment in the new technology. Id. See also
Toomgum & Rungfapaisarn, supranote 13 (reporting that the lack of adequate patent protections
has cost the Vietnamese software industry its competitiveness to Thailand).
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copyright protection.' No other copyright treaty generates as much
influence on international copyright laws as this agreement. 7
Consequently, membership in the Berne Convention has emerged as a
powerful tool, necessary for a country to establish international trade
relations.48
Participation in the Berne Convention has risen to 147 member states
since its enactment in 1886. 4' The extensive membership reflects the
importance that states place on participating in the process of
standardizing international copyright protections,. and also suggests the
significant trade benefits that membership indirectly confers to the states.5 °
Membership permits states to vocalize individualized concerns and to vote
on copyright policy.5 Active participation in this process has the
tangential effect of increasing political credibility among member states;
an important consideration for establishing trade relations.52
States also pursue membership in the Berne Convention for the rights
created by the agreement itself.5 3 The most significant benefits are
conferred onto a member state's own authors as a result of three major
principles found in Articles 354 and 5.55 First, the principle of national
treatment arises under Article 5(1) and provides for equal copyright
protection to both a member state's nationals and to foreign authors.56
Therefore, under the Berne Convention, nationals do not receive rights
superior to those available to foreign authors.5 v This invariance permits
46. See Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886,
as amended July 24, 1971, 828 U.N.T.S. 221 [hereinafter Berne Convention].
47. See Luu, supra note 22, at 826-27.
48. Id. at 829.
49. World Intellectual Property Organization, Berne Convention Contracting Parties,
available at http://www.wipo.org/treaties/docs/english/e-beme.doc (last visited Jan. 15, 2001)
[hereinafter WIPO].
50. Luu, supranote 22, at 829.
51. Id.
52. Id. at 829-30.

53. Id. at 829.
54. Berne Convention, supra note 46, art. 3(l)(a), at 231.
55. Id.
56. World Intellectual Property Organization, InternationalProtection of Copyright and
NeighboringRights, availableat http://www.wipo.org/eng/general/copyrght/bern.htm (last visited
Jan. 15, 2001) [hereinafter IPCNR].
57. Article 5(1) provides:
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foreign authors to obtain and enforce copyrights which otherwise may not
have existed under domestic law.58 Second, the principle of automatic
protection also arises under Article 5.59 Article 5(2) eliminates the
copyright registration formalities once required before an author could
enjoy full copyright benefits.60 This principle automatically confers
protection on a member state's national once the work is created and
whether or not the work is later published.6 Lastly, the principle of
independence of protection enhances protection of the author's work by
preserving concurrent rights granted under both the Berne Convention and
by the work's country of origin.62
The Berne Convention also requires that each member state protect the
individual economic and moral rights of the author 3 for "every production
in the literary, scientific and artistic domain, whatever may be the mode
or form of its expression." Economic rights ensure that the author may
benefit commercially from the work by ensuring the author's right to alter,
publicly perform, and market the work.65 Moral rights, in contrast to
property-based copyright protection, shield the author's personal
reputation and integrity.' The moral rights safeguarded under the Berne
Convention include the right of attribution, which allows the author "to
claim authorship of the work," and the right of integrity, which allows the
author "to object to any distortion, mutilation or other modification of, or
Authors shall enjoy, in respect of works for which they are protected under this
Convention, in countries of the Union other than the country of origin, the rights
which their respective laws do now or may hereafter grant to their nationals, as
well as the rights specially granted by this Convention.
Berne Convention, supra note 46, art. 5(1); see also Luu, supra note 22, at 827.
58. See IPCNR, supra note 56.
59. See Berne Convention, supra note 46, art. 5.
60. Article 5(2) provides: "The enjoyment and the exercise of these rights shall not be subject
to any formality." Id. art. 5(2).
61. Id. art. 3(a)(1); Luu, supra note 22, at 827.
62. See Berne Convention, supra note 46, art. 5; Luu, supra note 22, at 828.
63. IPCNR, supra note 56; see also Luu, supranote 22, at 828-29.
64. Berne Convention, supra note 46, art. 2(1).
65. Id. arts. 8, 9, 11, 12, 14. These rights include the right to translate; make adaptations and
arrangements of the work; perform in public any dramatic, dramatico-musical and musical works;
recite literary works in public and communicate to the public the performance of such works;
broadcast; make reproductions in any manner or form; use the work as a basis for an audiovisual
work and reproduce, distribute, perform in public or communicate to the public that audiovisual
work. Id.
66. See generally Susan P. Liemer, UnderstandingArtists' Moral Rights: A Primer,7 B.U.
PuB. INT. L.J. 41 (1998).
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other derogatory action in relation to, the said work, which would be
' A final right defined in the Berne
prejudicial to his honor or reputation."67
Convention is the span of copyright protection.6" The period of the
copyright is measured by the author's life plus fifty years.
Vietnam has yet to adopt the copyright standards promulgated by the
Berne Convention, and therefore, does not hold standing in the
organization.7 ° If Vietnam is able to strengthen its copyright laws to
acceptable international standards and gain entry into the Berne
Convention, the country's economy would surely reflect steady growth.7
The opportunity of membership would remedy current apprehensions held
by foreign investors that Vietnam's copyright laws lack any real protective
force.72 This realization would open the economy to foreign investment
and international trade with other Berne Convention member states.73
However, if Vietnam is unable to guarantee the minimum safeguards
required under the Berne Convention, the country will never fully
maximize its economic potential.74
B. The Enforcement Strength of TRIPS
In 1986, TRIPS was introduced into the General Agreement on Tariffs
and Trade (GATT) during the Uruguay Round of Negotiations to correct
the weaknesses of previous international intellectual property
agreements. 75 TRIPS built upon the principle terms of the World
Intellectual Property Organization (WIPO), the Paris Convention for the
Protection of Industrial Property (Paris Convention), and the Berne
Convention,76 and introduced novel concepts of enforcement." As a result,
TRIPS now stands as a highly comprehensive and effective intellectual
property agreement for GATT member states.78

67. See id. art. 6<bis>(l).
68. Id.
69. Id.
70. See WIPO, supra note 49.
71. See Luu, supra note 22, at 830.
72. Id.
73. Id.
74. Id.
75. See Michael W. Smith, Note, BringingDevelopingCountries'IntellectualPropertyLaws
to TRIPS Standards, 31 CASE W. RES. J. INT'L L. 211, 236 (1999).
76. Id.
77. See Luu, supra note 22, at 832.
78. See Smith, supra note 75, at 236.
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The copyright protections of TRIPS developed from provisions of the
Berne Convention. 9 Additional obligations and clarifications were created
to expand both substantive and procedural aspects of copyright80 The
substantive changes include that member states: 1) classify and protect
computer programs as "literary works" as defined under the Berne
Convention; ' 2) provide copyright protection for compilations of data,
excluding information contained therein; 2 and 3) protect works other
3 than
years.1
fifty
than
less
no
for
art,
applied
of
works
and
photographs
Besides advancing substantive changes in international copyright
protection, TRIPS also created innovative procedural changes to
strengthen enforcement rights." To begin, the new provisions mandate that
member states grant their judiciaries the authority to order the production
of relevant evidence under the control of the opposing party. 5 Moreover,
the judiciaries may take provisional measures to act promptly to prevent
infringement by issuing a ruling even if the alleged infringer does not
appear for the proceeding, 6 or by issuing an injunction "to order a party
to desist from an infringement." 7 Damages available to copyright holders

79. See WTO, IntellectualPropertyRights:TRIPS: The Agreement, availableat http:I/www.
wto.org/english/thewto_e/whatis-e/eol/e/wto07/wto7_I 5.htm#notel (last visited Feb. 25, 2001);
Luu, supranote 22, at 832.
80. See id.
81. TRIPS Agreement, supra note 32, art. 10(1); Alexander A. Caviedes, International
CopyrightLaw: Should the European Union DictateIts Development?, 16 B.U. INT'L L.J. 165,212
(1998); Ladas & Parry, IntellectualPropertyProvisionsof GA TT,availableat http://www.ladas.
com/gatt.html#GATTOVER (last visited Mar. 9, 1996). The provision applies to both the computer
source and object codes. TRIPS Agreement, supra note 32, art. 10(1).
82. Id. art. 10(2).
83. Id. art. 12.
84. See id. pt. III (Enforcement of Intellectual Property Rights); see also Ladas & Parry,
supra note 81 (describing the procedural enactments as "[p]erhaps more striking than the
substantive law provisions...."); Luu, supra note 22,833-34 (reviewing the array of enforcement
provisions). Although many of these measures are drafted with flexibility to accommodate domestic
variation, on the whole they are remarkably precise and will require substantial changes in national
enforcement practices, particularly in developing countries. Laurence R. Helfer, Adjudicating
CopyrightClaims Under the TRIPs Agreement: The Casefor a EuropeanHuman Rights Analogy,
39 HARV. INT'L L.J. 357, 381 (1998).
85. TRIPS Agreement, supra note 32, art. 43(1); see also Ladas & Perry, supra note 81
(discussing that, currently, Japan and Germany do not conform to this requirement).
86. TRIPS Agreement, supranote 32, art. 50; see also Ladas & Perry, supranote 81 (adding
that the infringer retains the right to challenge the remedy).
87. TRIPS Agreement, supranote 32, art. 44(1).
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were also enhanced by TRIPS and include the right to compensatory
damages, attorney's fees, and recovery of profits.88
In addition to damages, the court may order the destruction of materials
and implements used to manufacture the infringing goods89 and demand
the identities of all infringers.9" However, TRIPS provides that wrongfully
enjoined or restrained parties may collect compensatory damages and
attorney's fees from their accusers. 91 Nevertheless, those actually liable for
infringement, especially on the commercial scale, face criminal penalties
consisting of fines, imprisonment, and destruction of the infringing goods
and manufacturing materials. 92 Another significant provision of TRIPS
calls for member states to increase enforcement at their borders.93
Copyright owners have the right to have customs officials impound
suspicious goods at the border for up to ten days and then demand
destruction of the goods if the court finds infringement. 94
TRIPS provides a comprehensive system of substantive and procedural
copyright protections for GATT member states.95 Again, as in the instance
with the Berne Convention, Vietnam has yet to enact the enhanced rights
required under TRIPS and remains excluded from its protections and
benefits. 96 Without membership in TRIPS, Vietnam will continue to fall
short of its goal of extensive foreign investment.
III. VIETNAM'S UNILATERAL ATTEMPTS TO ESTABLISH
EFFECTIVE COPYRIGHT LEGISLATION

A. The Development of Copyright Protectionsin Vietnam
The premise that creations of the mind, including writings and
inventions, merit protection under property rights developed during

88. Id. art. 45(1).
89. Id. art. 46.
90. Id. art. 47. Article 47 limits the remedy to instances when the disclosure would be
proportionate to the severity of the infringement. Id.
91. Id. art. 48(1).
92. Id. art. 61. These criminal procedures are targeted towards willful infringers who
produce the infringing goods on a large commercial scale. Id.
93. See id. arts. 51-60.
94. See id. arts. 51, 52, 57, 59; Luu, supra note 22, at 833.
95. Smith, supra note 75, at 236.
96. Id. at 242.
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ancient times.97 Hundreds of years later, nations enacted extensive
intellectual property principles to guarantee to authors and inventors these
rights in their creations.9" As early as the late 1800s, nations converged at
the Paris and Berne Conventions to draft international standards of
intellectual property. 99 Therefore, the concept of intellectual property
rights has been enjoyed by authors and inventors for hundreds of years,
particularly by those in Western cultures." However, in Confucian-based
cultures, such as Vietnam's, where the collective group identity is superior
to the identity of the individual, the concept of the right to exclude others
from the free use of an author's work is incompatible with fundamental
beliefs. But nonetheless, this idea has recently been adopted.' °
B. The Decree on Copyright Protection
The first attempt by Vietnam to provide enhanced copyright protection
for domestic and foreign works arrived in 1986, relatively late compared
to Western standards, when the Government issued the Decree on
Copyright Protection (Decree). 0 2 The Decree served the important
function of symbolizing the interest of Vietnam in offering effective
copyright protections.' 03 The Government not only enacted the Decree to
offer copyright protections, but also intended to use it to educate the
general public about intellectual property rights." 4
However, despite the appearance of improved copyright protection for
domestic and foreign works, the Decree failed in two critical areas. 05
' First,

97. Evelyn Su, Comment, The Winners and the Losers: The Agreement on Trade-Related
Aspects ofIntellectualPropertyRights andIts Effects on Developing Countries, 23 HOuS. J. INT'L

L. 169, 174 (2000). The first copyright laws developed as a result of the invention of the printing
press.
98. See Smith, supra note 75, at 214-15. As costs of production and innovation increased,
property rights were established to encourage artisans to continue to create. Id.
99. See id. at 224.

100. See id. at 224-26 (discussing the historical impact of differing cultural views on the
development of Western principles of intellectual property).
101. Id. at 227.

102. Decree on Copyright Protection, Vietnam, 1986 [hereinafter Decree]; Nghiem Quoc Bao
et al., Vietnam Puts New Copyright Law into Effect, IP WORLDWIDE, Sept./Oct. 1996. The
Vietnamese Government resisted the concept of copyright, calling it "contrary to socialist
ideology," and that "cultural, artistic and scientific works belonged only to the public." Id.
103. See Ban et al., supra note 102. Before the Decree was enacted, a copyright served as
merely a means for the author to receive remuneration for use of the work. Id.
104. Id.
105. Id.
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the Decree provided no protection for computer software." This omission
kept international technology corporations out of Vietnam's market. 7
Second, the Decree did not rise to the level of a "law" in Vietnam °8
because the Government failed to enact the required implementing
regulations.°9 Therefore, the Decree did not conform to international legal
requirements. "0
Because Vietnam failed to adopt any supplemental implementing
legislation to give the judiciary or local governments the authority to
enforce the Decree, piracy rates continued to increase after its
enactment. "' The result of this lack of enforcement effectively rendered
the Decree as law only in theory, not in practice." 2 This failed attempt to
control copyright piracy and the resulting high availability of counterfeit
1
goods soon earned Vietnam the infamous distinction "Photocopy City."' 3
C. The Ordinanceon Copyrights
In 1994, Vietnam attempted to shed its notorious reputation and
remedy omissions in the Decree by passing the Ordinance on Copyrights
(Ordinance).114 The Ordinance improved upon the Decree by consciously
adopting several international copyright standards and expanding

106. Id. Computer software is not a remunerated protected work under the Decree. Id.; see
Decree, supra note 102, art. 2, cl. 2.
107. See Luu, supra note 22, at 824.
108. Vietnam's laws are legislated and passed at different levels of government and as an
effect, carry various levels of authority. Baa et al., supra note 102, n.2. Laws embody the highest
legal authority in the country and are passed by the National Assembly. Id. Ordinances carry the
next level of authority and are passed by the Standing Committee of the National Assembly during
the Assembly's inactive periods. Id. Decrees generally enact laws and ordinances and are adopted
by the Government. Id. Regulations often supplement decrees with further instructions. Id.
Circulars provide details on how a Government ministry will implement a law, ordinance, or
decree. Id. Finally, guidelines are policy outlines issued by the Prime Minister and impose no legal
obligations. Id.
109. Decrees, ordinances, and codes are not legally enforceable without an implementing
regulation. Luu, supra note 22, at 834.
110. Bao et al., supranote 102.
Ill. See Luu, supranote 22, at 834.
112. Id.
113. Id. at 835.
114. Ordinance on Copyrights, Dec. 2, 1994 (Vietnam) [hereinafter Ordinance]; see Bao et
al., supra note 102; Luu, supra note 22, at 835.
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entitlements offered under previous regulations." 5 The Ordinance
specifically grants broader and more detailed protection for more works
including computer software; written, artistic, and musical works; sound
recordings; and videos; and also addresses copyright duration and
remedies." 6
The provisions ofthe Ordinance strengthened existing remedies, which
were weak at best, in the Decree." 7 Copyright holders could now exercise
a number of remedies against an infringer."' The copyright owner could
request the Department of Copyrights to act on his behalf to demand that
the infringer stop the unauthorized use of a work and pay the copyright
owner for any damages caused by the infringement." 9 Furthermore, the
copyright holder could file the case directly before the local People's
Court. 2 ' Finally, in addition to strengthening remedies available to
copyright holders, the Ordinance clarified rights left ambiguous by the
Decree. 2 '
However, the Ordinance did not close the loopholes left open in the
Decree and even introduced new ones.' 22 Like the Decree, no
implementing regulations were passed to enforce the Ordinance. 23
' Nor did
the Ordinance direct the State, the People's Committees, or the Ministry
of Culture and Information the duty to enforce the laws. 24 Again, as under
the Decree, legal enforcement agencies had no authority to act, nor any
obligation to enforce the Ordinance.' 25
Moreover, the Ordinance included provisions which directly defied
basic principles standardized in the Berne Convention and TRIPS. 26 The
national treatment principle required countries to extend the same

115. Bao et al., supra note 102; Luu, supra note 22, at 835; Vietnam: A Market Waitingfor
Investment End an End [sic] to Rampant Piracy, MUSIC & COPYRIGHT, Mar. 24, 1999 [hereinafter
Vietnam: A Market Waiting].
116. Bao et al., supra note 102; Luu, supra note 22, at 835.
117. See Bao et al., supra note 102.
118. See Ordinance, supra note 114, c1. 3, art. 42, ch. VI; id. art. 44, ch. VI; Bao et al., supra
note 102.
119. Bao et al., supranote 102.
120. Id If the copyright holder chooses to first pursue action through state authorities, he could
still later file suit in the local People's Court without prejudice. Id.
121. Id.
122. See id.; Vietnam: A Market Waiting, supra note 115.
123. See Luu, supra note 22, at 835.
124. Luu, supranote 22, at 851. "As drafted, the Ordinance allows these governmental bodies
to enforce copyrights at their leisure." Id
125. See id.
126. Id. at 835.
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privileges to both foreign and national authors. '7Vietnam takes exception
to this principle in its enactment of the "Thirty Day Rule."' 28 Under this
provision, a foreign author must publish his work in Vietnam within thirty
days of the date that the work was first published outside Vietnam.' 29 This
treatment essentially precludes protection for foreign authors because it is
extremely difficult to publish in Vietnam within thirty days. 30 Under this
law, foreign-created works receive no protection and pirates may freely
copy and sell the works.'
Also of particular concern because of the possibility of abuse is a
provision allowing the use of a copyrighted work for any noncommercial
purposes without requiring permission from, or payment of royalties to,
the copyright owner.3 2 The third party's use simply must not "adversely
affect the normal exploitation of the work,... have a deleterious effect
upon the normal exploitation of the work,.., and... not adversely affect
the enjoyment of the work."' 33 The user3 4must only recognize the copyright
owner's name and origin of the work.
D. Current Copyright Law: The Civil Code
The present copyright law of Vietnam is embodied in Chapter I, Part
6 of the Vietnam Civil Code.' 5 Enacted on October 28, 1995 and entered
into effect on July 1, 1996, the Civil Code's authority is second only to the
country's Constitution and has the effect of superceding previous
regulations on copyright. 3 6 The Civil Code and its implementing
regulations have markedly improved and restructured existing copyright
protections and have also introduced additional international copyright
standards to advance the country towards compliance with TRIPS.137
127. See Berne Convention, supra note 46, art. 5(l).
128. Bao et al., supranote 102; Luu, supra note 22, at 838-39.
129. Bao et al., supranote 102; Luu, supra note 22, at 838.
130. Vietnam: A Market Waiting,supra note 115.
131. Luu, supranote 22, at 835.
132. Ordinance, supra note 114, art 16; Bao et al., supra note 102.
133. Bao et al., supra note 102 (examining Article 16 of the Ordinance).
134. Id.
135. Vietnamese Civil Code, Part VI ["Intellectual Property Rights and Technology
Transfer"], ch. I ["Copyrights"], arts. 745-79, Oct. 28, 1995 (Vietnam) [hereinafter Civil Code].
136. Pham & Associates, supra note 7.
137. See Duc, supranote 31; Luu, supranote 22, at 835. The Code clarifies a number of vague
terms in the Ordinance. See id. For example, the Ordinance offered protection to an author of a
work, but never defined the term "author." Bao et al., supra note 102. The first article of the
copyright section of the Civil Code defines an "author" as a person who creates "the whole or part
of a literary, artistic or scientific work;" "translates a work from one language into another;
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However, despite its progress, the Civil Code is not without
criticism. 3 ' The Civil Code actually weakens the strength of copyright
protections granted under the Ordinance by eliminating many rights and
remedies. 39 It fails to expressly include the copyright owner's right to
require or seek a State agent to order an infringer to stop using the work,
or the right to compensatory damages, although the Ordinance grants these
remedies. 40 Furthermore, the Civil Code limits protection by failing to
adopt TRIPS requirements.' 4 ' For example, Article 766(5) contradicts
TRIPS Article 9.1 because it transfers to the State any rights associated
with the works of an anonymous author, unless the author is identified
within fifty years of first publication.142
The major weakness of the copyright laws under the Civil Code and its
implementing regulations 4 1 continue to be the lack of a comprehensive
and effective enforcement system. 1" The Civil Code is silent on access to
civil, administrative, and criminal remedies required under TRIPS and,
therefore, leaves the ineffective remnants of the Ordinance to provide the
recreates, transforms or adapts; or compiles, annotates, or selects other works to produce a work."
Civil Code, supra note 135, art. 745. The Civil Code also provides for procedures to regulate
copyright registration. Id. art. 762; Duc, supranote 31. •
138. See Bao et al., supra note 102 (explaining that although Vietnam has made great
advancements in its development of intellectual property protection, "the country still needs to
revise its rules regarding technology, transfer, licensing, and patents."); Duc, supranote 31 (stating
that "current laws lack regulations on protection of certain important IP objects as required by
TRIPs").
139. See Luu, supranote 22, at 852.

140. See Civil Code, supranote 135, arts. 759,775.6; Luu, supranote 22, at 854-55. The Civil
Code provides that now a copyright holder may "request" these remedies. Luu, supra note 22, at
854-55.
141. Duc, supra note 31. TRIPS provisions that are not mentioned in the Civil Code: "term
of protection for performers, rights to fixation, reproduction of fixations and rebroadcasting of
broadcasts, rental of phonograms, the right to communication to the public of performance of
dramatic, dramatico-musical and musical works." Id.
142. See TRIPS Agreement, supra note 32, art. 9(1); Civil Code, supra note 135, art. 766(5).
143. The Ministry of Culture and Information attempted to correct many of the shortcomings
of the Code by enacting supplemental regulation Decree 76/CP "Providing Guidelines for
Implementing a Number of Provisions on Copyright in the Civil Code." International Intellectual
Property Alliance, Excerptfrom the IPA Special 301 Recommendations: Vietnam, Feb. 24, 1997.

Decree 76/CP clarified numerous provisions, but it did not provide for additional enforcement or
remedial measures. Id.
144. See Bac & Duc, supranote 8; Bao et al., supra note 102; Duc, supra note 31 (explaining
that the system of IPR enforcement agencies is overly time-consuming, bureaucratic, and
ineffective); Luu, supra note 22, at 852-53 (stating, "In comparison with the enforcement
provisions of the TRIPS Agreement, both the Civil Code and the Ordinance are markedly
deficient.").
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foundation for enforcement. 145 In essence, the enactment of the Civil Code
did little to guarantee copyright protections to both domestic and foreign
1
authors, but instead created a "cumbersome and bureaucratic system."'
E. Identifying the Solutions to CorrectIneffective
CopyrightEnforcement
Although Vietnam enacted a series of regulations to reduce copyright
infringement, piracy continues to flourish. 147 The sources of failure arise
from the legal inadequacies of the Civil Code, lax enforcement, cultural
biases, and the price advantage of pirated goods. 148 To correct these issues,
the Vietnamese Government must make substantial changes to the
legislative, judicial, customs, and education systems.
A system of enforcement agencies is necessary to provide adequate
protections. 149 Currently, there is no agency or judiciary empowered with
the central authority to process copyright infringements. 5 0 Instead, there
exist many intellectual property agencies with concurrent duties that just
seem to confuse
copyright owners and complicate the already bureaucratic
5
system.1 1
The judicial system also requires reform because it lacks the experience
to conduct fair hearings." 2 Other countries have resolved this problem by
forming courts to specialize in intellectual property cases.' Because the
Vietnamese culture discourages judicial intervention to solve disputes, a
system of negotiation and settlement procedures may be an alternative to
the traditional judicial system that the Government should consider.'54
Also worth investigating is an increase in inspections at Vietnam's
borders, which would reduce the influx of pirated goods from China.'55
145. See Bac & Duc, supra note 8.
146. Id.
147. See 2001 SPECIAL 301 REPORT, supra note 2, at 505; Internet/eCommerceOpportunities,
supra note 9.
148. See Internet/eCommerce Opportunities,supra note 9.
149. Id.
150. Id.Nor is there an agency with enough power to actually process all the infringements.
Id.
151. Id.
152. Id.Also, the structure of the legal system, lack of both legal and technical experience of
the judges, and the culturally-based reluctance to claim intellectual property rights also contributes
to this. Duc, supranote 31.
153. Duc, supra note 31.
154. See id.; Internet/eCommerce Opportunities,supra note 9.
155. Vietnam: A Market Waiting,supra note 115.
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This option also complies with TRIPS enforcement standards.'56 Finally,
educational programs to increase public awareness of copyright
protections may also lead to the decline of piracy rates.'57
F. Moving Forwardfrom the Current CopyrightSystem
Despite having a short history of intellectual property experience,
Vietnam unilaterally attempted to devise a comprehensive system of
copyright laws. 5 Drafters of the Decree, Ordinance, and Civil Code
recognized that compliance with international standards regulating
copyrights was imperative to the country's success in trading with foreign
partners, yet they consciously excluded basic protections of the Berne
Convention and TRIPS. Based on the incredible levels of copyright piracy,
the apprehension of foreign investors, and the country's exclusion from
multinational trade associations, Vietnam's versions of copyright
protection laws have failed. However, Vietnam has two other options to
explore in developing a successful copyright system. Both require that
Vietnam abandon any further attempts to unilaterally legislate copyright
laws.
The first option directs Vietnam to focus its actions internationally and
form an agreement with a country" holding a successful copyright
protection system. This will benefit Vietnam by obligating it to comply
with the copyright terms of the agreement and by creating economic
incentives to remain in accordance with those terms. This Note will focus
on the Vietnam-U.S. Copyright Agreement and the proposed U.S.Vietnam Bilateral Trade Agreement as agreements that may bring
Vietnam's copyright laws up to international standards. The second option
eliminates the commitment of an agreement and allows Vietnam to
restructure and model its copyright system based on the intellectual
property laws of a country with a similar economic and geographical
status. This Note will briefly examine one of the Malaysian copyright
law's enforcement acts.

156. Internet/eCommerce Opportunities,supra note 9.
157. Id.
158. Id.
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IV. BILATERAL

EFFORTS TO RESTRUCTURE
VIETNAM'S COPYRIGHT SYSTEM

A. The Vietnam-U.S. CopyrightAgreement
Under the terms of the Civil Code, foreign copyright owners have little
chance of gaining copyright protection in Vietnam.' 59 Both the United
States and Vietnam recognized the importance of remedying this situation
to further normalize the U.S.-Vietnam relationship. 160 On July, 1999, this
situation changed for the United States as both countries 16signed
the
1
Vietnam-U.S. Copyright Agreement (Copyright Agreement).
The Copyright Agreement confers reciprocal copyright protection to
all works and sound recordings created in either Vietnam or the United
States or by nationals of either country. 162 It specifically requires that the
terms of the Copyright Agreement be formalized into the legislation of
both countries. 163 These terms include the principle rights described in the
Berne Convention and also the enforcement requirements set forth in
TRIPS.' 64
A great benefit to Vietnam in establishing this Copyright Agreement
with the United States is that Vietnam may request technical assistance to
"achieve their shared goal of preventing and addressing the infringement
of copyrights.' ' 65 This option could create the opportunity for Vietnam to
receive guidance from the United States on restructuring its system of

159. See id.
160. Carole Landry, Vietnam, U.S. Sign CopyrightAgreement, Pledge Cooperation,AGENCE
FRANCE PRESSE, June 27, 1997, at International News Section.

161. Agreement Between the United States and Vietnam on the Establishment of Copyright
Relations, June 27, 1997 U.S.-Vietnam U.S.T. Lexis 52 [hereinafter Copyright Agreement];
Vietnam Takes Steps to Implement Copyright Law, ASIA PULSE, May 2000. The Copyright

Agreement entered into force on Dec. 23, 1998.
162. Nicholas Redfearn, Copyright Comes to Vietnam, at www.iprights.com/copyright/copy
rightcomes to vietnam.htm (Mar. 1999); Press Release, Office of the U.S. Trade Representative,
Barshefsky Hails Signing of U.S.-Vietnam Copyright Agreement (June 27, 1997), available at
http://www.ustr.gov (last visited Mar. 1, 2001).
163. Copyright Agreement, supra note 161, art. 9 ("Implementation of Obligations").
164. See id. arts. 5, 6 ("Minimum Rights" and "Enforcement").
165. See id. art. 8 ("Cooperation").
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substantive and procedural copyright laws. Guidance from a country with
a history of successful copyright treatment, like the United States,'66 is an
important long-term benefit for Vietnam of entering bilateral agreements.
Whether Vietnam will successfully implement and enforce the terms
of the Copyright Agreement remains to be seen. The United States appears
optimistic that Vietnam will fulfill its obligations and that the Copyright
Agreement will be "an important step toward ensuring effective
intellectual property protection for some of our most competitive
industries."' 67 In fact, the President of the United States issued a
Presidential Proclamation supporting such a view. 68 The computer
software and motion picture industries have also responded favorably to
the likelihood of Vietnam's successful implementation of the Copyright
Agreement's provisions. 69 Therefore, all that remains is for Vietnam to
pass and enforce the appropriate implementing regulations.
B. The ProposedUS.-Vietnam BilateralTrade Agreement
The process of normalizing relations between the United States and
Vietnam began in 1994 when President Clinton lifted the nineteen year
long trade U.S. embargo against Vietnam. 7 Today, the countries are
nearing the final stage of fulfilling requirements necessary to reduce trade
tariffs and to grant Vietnam Normal Trading Relation (NTR) status. 7 '

166. The United States has the lowest piracy rate in the world at 25%, but the figure translates
into the largest value loss. Raju Chellam, US. $12B Global Software PiracyLoss Last Year, Bus.
TIMES (Sing.), Sept. 25, 2000.
167. Press Release, supra note 162.
168. To render the Copyright Agreement active, the President must issue a Presidential
Proclamation. Discussions& Q&A Session on CopyrightAgreementImplementationwith Microsoft
Attorney, INT'L MARKET INSIGHT REP., Nov. 19, 1997, at Business Section. The decision to grant
a Presidential Proclamation for the Copyright Agreement was based on an examination of
Vietnam's ability to guarantee copyright protection to works of U.S. nationals. Id.
169. See Vietnam: Microsoft Hosts Seminar on Software Copyright in Hanoi, BBC
WORLDWIDE MONITORING, Mar. 23, 1999; VN-US. Copyright Pact Goes into Effect, SAIGON
TIMES DAILY, Dec. 25, 1998; cf Vietnam: A Market Waiting,supra note 115 (supporting the idea
that some companies in the record industry are not dissuaded by the threat of copyright piracy
continuing after the enactment of the Copyright Agreement, but have not entered the market due
to other factors).
170. PreparedStatementof VirginiaB. Foote, President,US.- Vietnam Trade CouncilBefore
the House Committee on Ways andMeans Subcommittee on Trade, FED. NEWS SERVICE, June 15,
2000 [hereinafter Statement ofFoote].
171. Id.; Edward Alden & Amy Louise Kazmin, Muted Welcome for US.-Vietnam Pact,FIN.
TIMES (London), July 14, 2000, at 11.
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Ratification of the U.S.-Vietnam Bilateral Trade Agreement (BTA) is
the final step in obtaining formal NTR status, which would open trade
between the two countries."" The lowered tariffs promised by the
ratification would permit companies greater access to the foreign
market.'73 With this economic factor as a primary motive in developing the
agreement, the BTA refers to five major market and investment rights,
including intellectual property rights. 74
Chapter II, Article 4 of the BTA addresses protection of copyrights. 75
In it, the countries agree to conform to the definitions and requirements set
by the Berne Convention within the twelve to thirty months from the
' Essentially, this obligates Vietnam
BTA' s ratification by both countries. 76
to implement the enforcement procedures of TRIPS."
Another important term of the agreement is that Vietnam must extend,
as directed by the principle of national treatment under the Berne
Convention, equal copyright protections to U.S. nationals. 7 This
requirement is similar to that announced in the Copyright Agreement.'
However, unlike the Copyright Agreement, the BTA specifically refers to
the internationally adopted Berne Convention as the guideline for this and
all of the agreement's copyright provisions. 80 The inclusion of the Berne
Convention in the BTA suggests that the United States is preparing
Vietnam for compliance at the international level. If Vietnam sincerely
wishes to conform to the national treatment requirements imposed by the
BTA and the Berne Convention, the country should take the affirmative
steps of amending or vacating its controversial Thirty Day Rule. In theory,
this action would have the sweeping effect of eliminating obstacles of
intellectual property trade between Vietnam and other countries by
providing an equal opportunity for foreign authors to secure copyright
protections. Whether other countries will extend reciprocal protections to
Vietnam's authors depends on the formality of Vietnam entering into

172. Agreement Between the United States of America and the Socialist Republic of Vietnam,
July 13, 2000, U.S.-Vietnam, available at http://www.ustr.gov/regions/asia-pacific/text.pdf (last
visited Sept. 24, 2002) [hereinafter BTA].See Statement ofFoote, supra note 170.
173. See Statement of Foote, supranote 170.
174. See id.
175. BTA, supra note 172, ch. 2, art. 4 ("Copyright and Related Rights").
176. Id., ch. 2, arts. 1(3)(B), 4; see Bac & Duc, supra note 8.
177. See Bac & Duc, supra note 8,
178. BTA, supra note 172, ch. 2, art. 3 ("National Treatment").
179. See Copyright Agreement, supra note 16 1, art. 2 ("National Treatment").
180. BTA, supra note 172, ch.2, art. 1(3)(B).
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similar bilateral agreements with other nations or Vietnam formally
joining the Berne Convention.
C. The Benefits Conferred by BilateralAgreements
To date, the obligations of bilateral agreements appear to have
tremendously influenced Vietnam to act and establish effective copyright
laws and corresponding enforcement regulations. Vietnam has taken
affirmative measures to meet the demands of the Copyright Agreement
and proposed BTA including warning national television and radio stations
to cease the unauthorized use of American works,""' instructing
organizations and businesses about the conditions of the agreements, and
offering training courses and seminars.8 2 The country has also issued a
number of decrees
to expand the criminal and financial penalties of
8 3
infringement.
Before the agreements with the United States, Vietnam had little
incentive to enforce copyright rules because the financial benefits of piracy
to the Government outweighed existing trade conditions with the United
States.' Now, the United States has offered to normalize trade relations
with the country in exchange for a similar
promise of access to Vietnam's
85
markets and protection of copyrights.
Compliance with the U.S. agreements is the first step to Vietnam
realizing its global trade objectives. If Vietnam is able to successfully
fulfill its obligations under the agreements, a domino effect of membership
grants to the Berne Convention, TRIPS, and even the WTO will follow.
However, the argument can be made that by entering into bilateral
agreements, Vietnam is forced to relinquish the autonomy of establishing
its own legislation. The Vietnamese Government has expressed its
apprehension of adopting liberal copyright standards, fearing the
"destructive cultural influences from the U.S."'" Incongruent cultural
views between the United States and Vietnam may have the effect of
overestimating the time required for Vietnam to post showings of the
copyright programs. The public will require educational programs to
181. Duc Hung, Piracy Crackdown on Cardsas Pact Takes Off,VIETNAM INVESTMENT REV.,
Jan. 5, 1998, at 7.
182. Vietnam: FinesforInfringement ofCopyrightAre Doubled,BNA PAT., TRADEMARK, &
COPYRIGHT DAILY, July 14, 2000.
183. Id.
184. Id.
185. Id.
186. Vietnam: Film & Video Industry (1), supra note 13.
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familiarize themselves with the Western "canon of individualism, reward,
and commodification" underlying intellectual property rights."8 7
V. MODEL-BASED COPYRIGHT SYSTEM RESTRUCTURING

The third approach to restructuring Vietnam's copyright system does
not require the country to abandon decision-making autonomy. Rather, it
suggests that Vietnam model its reform after Asian countries with
successful copyright laws. Although the modeled countries may not
necessarily share political ideologies, the benefits would result from
similar cultural, regional, and economic structures.
Malaysia's history of copyright infringement problems is similar to that
of Vietnam.' 88 Both report high rates of copyright piracy whose source
stems largely from another country. 8 9 Unlike Vietnam, which has
revamped its substantive copyright laws through numerous regulations,
Malaysia has restructured its procedures of enforcement."9
Malaysia enacted the Optical Disc Act 2000 (Act) as part of the
country's latest approach to combat piracy. 9 ' The Act authorizes the

Government to take more aggressive actions against infringers. 192 The
most innovative provision ofthe Act requires manufacturers to imprint two
security codes on all CDs and DVDs.' 93 The use of codes allows

enforcement agencies to trace the source of the pirated media.' 9'
Enforcement agencies also have the authority to monitor all steps of CD
production, including the importation of manufacturing equipment and
distribution of the end product.'95 Finally, the Act grants agencies the
authority to regulate and monitor the number of CDs manufacturers
produce by requiring them to obtain permits for the importation of

materials used in CD production.9"

187. Smith, supra note 75, at 226.
188. Mohd, supranote 11, at 6. Malaysia suffers from 85% piracy for computer software and
audio visual media. Id In 1999, piracy cost the Malaysian film industry $611 million. Id.
189. After Hong Kong enacted stricter copyright laws, many infringers moved operations to
centrally located Malaysia. Id.
190. See id.
191. Id.
192. See id.

193. Mohd, supra note 11, at 6.
194. Malaysia will be the first country to mandate the use of source identification codes on
optical media. Id.
195. See id.

196. Id.
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Like Vietnam, Malaysia developed effective substantive law but
attempted to enforce the system by using ineffective procedures. 97 The
drafters of the Act specifically addressed the enforcement issue by
recognizing the need to empower more centralized and coordinated

enforcement agencies.' 98 Malaysia speculates that the Act will reduce
piracy levels by twenty percent by the end of 2001.'99

If the Act's actual success rates for reducing piracy are near Malaysia's
projections, Vietnam should use the Act as a model on which to base its

own enforcement strategy. The two countries share similar demographics
in terms of piracy levels, cultural ideologies, and geographical vicinity.

The advantage of adapting techniques from another country in Southeast
Asia arises from the benefits of participating in a network of Asian
countries which have the common goal of advancing the Asian market.2'
The ten member states of the Association of South East Asian Nations
(ASEAN) have jointly assumed the goal of updating intellectual property
strategies for less developed member states.2"' Vietnam may take
advantage of this strategy and simply adopt the successful anti-piracy

techniques exercised by other signatories of ASEAN.
Vi. CONCLUSION

With the ratification of the BTA only months away, Vietnam is
progressively realizing the goals of its economic reform program, Doi
Moi. However, further participation in the arena of international trade
requires Vietnam to strengthen its current system of copyright laws.
Vietnam's repeated failures in establishing an effective copyright
system suggest that the country should abandon any further unilateral
legislative efforts and accept the guidance of another country or model its
system after another country with similar demographics.
The Copyright Agreement and the BTA appear to provide the greatest
impetus for Vietnam to change its copyright system. Although the United
States, as a developed, industrialized nation, carries more influence in

197. See id.

198. Malaysia also recognized that training and adequate funding are necessary for adequate
infringement prevention. Mohd, supra note 11.
199. Id.
200. Both Vietnam and Malaysia are members of the Association of South East Asia Nations.
See Sharif Haron, Committed to Pave the Wayfor Digital Readiness, NEW STRAIT TIMES (Malay.),
Nov. 25, 2000, at 4.
201. Id.
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determining agreement terms, the United States is able to extend greater
economic trade benefits to Vietnam. The enactment of the BTA alone will
lower tariffs on Vietnamese imports from forty to three percent.20 2 Such an
economic incentive may be the only factor to compel Vietnam to
guarantee copyright protections.
Vietnam also benefits from the terms of the BTA because it
incorporates the requirements of the Berne Convention and enforcement
procedures under TRIPS. IfVietnam is able to conform to these minimum
standards, it will have fulfilled its obligations under TRIPS and may then
complete the process of accession to the WTO. Bilateral agreements may
then provide the best strategy to combat rampant copyright piracy.
Within the next few years, Vietnam has the opportunity to become a
key player in the growing Asian market. The country's success will have
a direct correlation to its willingness and commitment to legislate and
implement effective protections for copyrights. By adopting progressive
legislation to protect the rights of copyright owners, Vietnam will secure
its place in the growing global economy.

202. Wayne Arnold, A Business Milestone for Vietnam, INT'L HERALD TRIB., July 29, 2000,
at 13.
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